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EXECUTIVE SUMMARY 

The key issues that need to be considered by the Panel in respect of this application are:  
 

• The Development Application is inconsistent with an approved Concept Development 
Application 1262/2019/JP on the site and therefore does not meet the provisions under 
Section 4.24(2) of the Environmental Planning and Assessment Act, 1979 which 
requires that while any consent granted on the determination of a concept development 
application for a site remains in force, the determination of any further development 
application in respect of the site cannot be inconsistent with the consent for the concept 
proposals for the development of the site.   
 

• The inconsistency to the approved Concept Development Application includes non-
compliances with conditions in the development consent that were amended by the 
Sydney Central City Planning Panel in its determination, including a maximum dwelling 
yield of 228 units and floor space ratio of 2.1:1 and minimum provisions for ground level 
communal open space.   Information conditioned in the development consent to be 
submitted with any subsequent built form application including a Subdivision Works 
Concept Plan and land dedication and stormwater drainage requirements have not been 
provided with the subject application.  Other inconsistencies to the approved Concept 
Development Application relate to the heights, building envelopes and building 
separation.  
 

• Whilst an Amending Concept Development was lodged concurrently with the subject 
application, this application is recommended for refusal for the reasons outlined in the 
Council Assessment Report under Development Application 1110/2022/JP.   

 

• The proposal does not satisfy Clause 9.5 of The Hills LEP 2019 with regard to design 
excellence.  Council’s Design Review Panel (DRP) reviewed the proposal and advised 
that the application does not exhibit design excellence.  In particular, concerns are raised 



regarding design quality, bulk and scale, height, landscape design within front set backs, 
amenity and design of the communal open space area.  The Applicant has provided a 
response to the DRP report including an Urban Design Review and a legal submission 
which disagrees with the DRP’s advice and recommendations.  This response does not 
address each of the concerns raised by the DRP.   
 

• The Applicant’s Clause 4.6 written request seeking to justify the contravention of Clause 
4.3 Height of Buildings development standard of the LEP does not adequately address 
Clause 4.6(3)(b) or (4)(a) and as such, development consent cannot be granted to the 
Development Application.  The maximum height proposed is 26.49m which is an 
exceedance of up to 5.49m (26.14%) to the maximum 21m height development 
standard.  The Concept Development Application under 1262/2019/JP was supported 
with a height variation of up to 2.85m (13.57%).  The written submission has not 
demonstrated that despite the variation, the objectives of the development standard 
have been met or that sufficient environmental planning grounds have been provided to 
justify the contravention.   
 

• The proposal does not comply with the Floor Space Ratio (FSR) development standards 
under Clause 4.4 or Clause 9.7 of the Hills LEP 2019.  In particular, the proposal does 
not meet the incentive FSR provisions under Clause 9.7(2)(c) as the submitted plans 
and documentation indicate that less than 40% of all 2 bedroom dwellings contained in 
the development will have a minimum internal floor area of 110m².  The proposed 
development exceeds the FSR (base) development standard under Clause 4.4 of 1.6:1 
by 40.2% or 7,982.8m².  No Clause 4.6 written submission has been provided to vary 
the FSR development standards.   
 

• The proposal has been assessed against the requirements of SEPP 65 Design Quality 
of Residential Apartments.  The proposal does not satisfy the design quality principles 
with regard to context and neighbourhood, built form and scale, density, landscape, 
amenity and aesthetics.  Without addressing all concerns raised by Council’s Design 
Review Panel, it cannot be concluded the proposal will provide for built forms that would 
be appropriate in bulk and scale or provide for an appropriate landscaping, amenity and 
aesthetics or a consistent streetscape presentation.  In particular, a sensitive transition 
between the high density and medium density zones has not been demonstrated.   
 

• The proposal has been assessed against the design criteria of the Apartment Design 
Guide (ADG).  Insufficient information has been provided to demonstrate that 
satisfactory residential amenity will be provided to the future occupants of the 
development with respect to solar access to the principal communal open space and 
residential units and building separation.   

 

• The proposal has been assessed against the built form character controls for the 
Showground Precinct under Part D Section 19 of The Hills DCP.  The proposal does not 
satisfy the controls relating to built form and residential uses on ground level which 
ensure consistency with character envisaged under the Showground Station Precinct.   
 

• The application is not considered to be in the public interest as the proposal has not 
demonstrated a satisfactory design and planning outcome suitable for the site.   
 

• The application was notified for 14 days and no submissions were received during the 
notification period.   

 
The application is recommended for refusal.   
  



BACKGROUND 
The site is within the Showground Precinct which is one of four Precincts identified by the NSW 
Government to be planned as part of its ‘Planned Precinct Program’ along the Sydney Metro 
Northwest corridor.  Under LEP 2019, the subject site is located within R4 High Density zoned 
land comprising a maximum height of 21m (6 storeys) and directly interfaces land zoned R3 
Medium Density Residential to the north east and south east.  The R3 zoned land comprises a 
maximum height of 10m (3 storeys).   
 
On 20 February 2020, the Sydney Central City Planning Panel (SCCPP) approved 
1262/2019/JP for a Concept Development Application for a residential flat building development 
comprising 228 apartments, basement car parking and associated landscaping.  The 
development was supported with a Clause 4.6 written submission to vary the maximum height 
standard by 13.57%.   The Council officer’s report recommended the following conditions: 
 

3.  Dwelling Yield  
The maximum dwelling yield for the site is not to exceed 228 units.   

 
4.  Communal Open Space  
All future development applications for new buildings or works must comply with the 
following requirements: 

• A minimum of 3,780.1m² (ground level) and 688.78m² (roof level) central 
communal open space area is to be provided for the entire site.   

• Community facilities such as children’s play areas are to be provided within the 
communal open space. 

 
The Panel approved the application subject to condition 3 and 4 being amended as follows –  
 

3.  Dwelling Yield  
The maximum dwelling yield for the site is not to exceed 228 units and a Floor Space 
Ratio of 2.1:1.    
 
4.  Communal Open Space  
All future development applications for new buildings or works must comply with the 
following requirements: 

• A minimum of 3,780m² (ground level) and 689m² (roof level) central communal 
open space area is to be provided for the entire site.   

• Community facilities such as children’s play areas are to be provided within the 
communal open space. 

 
The approved development comprised of the following: 

• A maximum dwelling yield of 228 dwellings for the site;  

• Maximum building envelopes;  

• Maximum heights ranging from four storeys (Building C) to seven storeys (Buildings A, 
B, D and E);  

• 2m wide land dedication to the Cadman Avenue frontages; 

• A maximum 310 car parking spaces (including 3 spaces for service vehicles) across two 
levels of basement parking; and  

• Loading, vehicular and pedestrian access arrangements including vehicular access from 
Hughes Avenue.   

 
It is noted that whilst the proposal excludes three lots from the ‘island’ site, the Approved 
Concept Development Application demonstrated the proposal does not isolate any properties 
as these lots are capable of development for permissible uses which would deliver a planning 
uplift in terms of highest and best use.  Notwithstanding, the Applicant has provided evidence 
with the subject application in accordance with the Land and Environment Court’s established 
Planning Principles for development proposals that would result in an isolated site.  It is also 



noted that the LEP has recently been amended to enable undersized development sites 
(<10,000m²) within the Showground Precinct to unlock the incentive Floor Space Ratio 
standards where sites have been isolated.  In this regard, under the current LEP standards and 
controls, the excluded sites can be developed to its full potential, independent of the subject 
proposal.   
 
On 23 July 2021, a Section 4.55(2) Modification Application to 1262/2019/JP/A was lodged.  
The Modification Application proposed the following amendments:   
 

• Removal of a dwelling cap of 228 dwellings and instead propose either a gross 
floor area cap of 28,589m² reflective of 264 dwellings submitted as part of the 
modification, or an upper dwelling limit of 315 dwellings (refer note below); 

• Increase height of Building C from 3 to 5 storeys; 

• Establish apartment connectors between Buildings A-B and D-E; 

• Amendments to building envelopes to provide improved articulation;  

• Provide new rooftop communal open space areas; and 

• Increase the site’s landscaped area.   
 

Note:  Whilst the application sought the option of “an upper dwelling limit of 315 
dwellings”, the plans submitted only indicated 264 dwellings.  In this regard, an 
assessment against the relevant provisions for a maximum dwelling yield of 264 
dwellings was undertaken in the assessment report.      

 
On 15 November 2021, the Sydney Central City Planning Panel (SCCPP) refused Section 
4.55(2) Modification Application to 1262/2019/JP/A for the following reasons: 
 

1. The proposed modifications to the Concept Development Application does not result 
in a development that is substantially the same as it differs, both quantitatively and 
qualitatively from the original approved development and seeks to amend essential 
components including density, bulk and scale and is incompatible with the 
surrounding context and streetscape.  

 
(Section 4.15(1)(a)(i), (iii) and 4.55(2)(a) of the Environmental Planning and 
Assessment Act, 1979).  

 
2. The application does not satisfy the provisions under Clause 9.5 Design Excellence 

of the Hills LEP 2019.   
(Section 4.15(1)(a)(i) of the Environmental Planning and Assessment Act, 1979).  

 
3. The proposal does not satisfy the design quality principles contained within State 

Environmental Planning Policy No. 65 – Design Quality of Residential Apartment 
Development with respect to context and neighbourhood character, built form and 
scale, density and amenity resulting in a development that is not substantially the 
same as originally approved.  
(Section 4.15(1)(a)(i) and 4.55(2)(a) of the Environmental Planning and Assessment 
Act, 1979).  

 
4. The proposal does not provide for sufficient solar access and residential amenity to 

the principal usable communal open space area in accordance with the design criteria 
of the Apartment Design Guide under Clause 29 SEPP 65 State Environmental 
Planning Policy No. 65 – Design Quality of Residential Apartment Development.    
 (Section 4.15(1)(a)(i) of the Environmental Planning and Assessment Act, 1979).  

 
5. The proposal does not provide for the appropriate building lengths and setbacks as 

required under The Hills DCP 2012.    
  (Section 4.15(1)(a)(iii) of the Environmental Planning and Assessment Act, 1979).  



 
6. The applicant has not submitted information requested to properly assess the impacts 

to the built environment including amended plans as detailed in the presentation to 
the Design Review Panel on 23 June 2021 and vehicle swept paths to the satisfaction 
of Council’s engineers.   
(Section 4.15(1)(b) of the Environmental Planning and Assessment Act 1979). 

7. The site is not suitable for the development as proposed to be modified and is 
inconsistent with the built environment of the locality.  
(Section 4.15(1)(b) and (c) of the Environmental Planning and Assessment Act, 
1979).  

 
8. The proposal is not in the public interest due to the incompatible bulk an scale and its 

 departure from the requirements of design excellence under The Hills LEP 2019 and 
Part D Section 19 Showground Precinct Development Control Plan.   
(Section 4.15(1)(d) and (e) of the Environmental Planning and Assessment Act, 
1979).  

 
A pre-lodgement meeting (6/2022/PRE) for the Stage 2 Built Form Development was held on 
23 July 2021.    The plans submitted with the pre-lodgement application were similar to the 
subject Development Application including 255 dwellings and a Floor Space Ratio of 2.24:1.  
The Applicant was advised that the proposal was not consistent with the Concept Development 
Application approved under 1262/2019/JP and that the proposal did not meet the provisions 
under Division 4.24(2) Environmental Planning & Assessment Act 1979.  The Applicant was 
advised to either amend the proposal to fully comply with the approved Concept DA or surrender 
the development consent for the Concept DA and lodge a standalone built form application 
subject to its own merit assessment.  
 
On 25 January 2022, the subject built form Development Application was lodged.  An  Amending 
Concept DA to 1262/2019/JP was also lodged on the same date under Development Application 
1110/2022/JP.  The Amending Concept Development Application seeks to alter the approved 
building envelopes established under the approved Concept, to enable additional building 
height and increase the dwelling yield from 228 units to 255 units.  This Development Application 
is being assessed concurrently with the subject application and is also recommended for refusal.   
 
A request for additional information letter was sent to the Applicant on 28 February 2022 
regarding planning, engineering, waste management and land and spatial information matters.  
It was advised that the subject application could only be supported if the Amending Concept DA 
1110/2022/JP is approved and that the design excellence of the proposal was subject to review 
and advice by the Design Review Panel.  Concerns were also raised regarding stormwater 
drainage. A DRAINS and MUSIC model was requested to be submitted to confirm the 
calculation of the proposed on site detention system.  In addition, a draft subdivision plan 
indicating the 2m land dedication was also requested as required under the approved Concept 
Development Consent.  Further information was requested on 14 March 2022 regarding 
landscaping matters.   
 
Council staff briefed the Sydney Central City Planning Panel on 17 March 2022.  The Chair 
noted the reduction in the deep soil zone area and solar access to communal open space 
compared to the current Concept Application consent and sought clarification of an “amending 
DA” to the current consent.  Council staff noted that the proposal is substantially different from 
the Concept DA and that the application was scheduled for review by the Design Review Panel 
on 23 March 2022.   
 
A response to the request for additional information letter regarding planning, waste 
management and spatial information matters was provided by the Applicant.  A response to the 
engineering matters including a DRAINS and MUSIC model, Civil engineering and public 
domain works plans was submitted on 5 April 2022.  A response to the landscaping matters 



was provided on 14 April 2022.  It is noted that not all matters previously requested relating to 
engineering and landscaping matters were satisfactorily addressed.  Refer Section 8 for 
Engineering and Landscaping comments.   
 
The subject Concept DA was reviewed by the Design Review Panel (DRP) on 23 March 2022.  
The DRP concluded that it did not support the proposal in its current form as the proposal does 
not meet the requirements of design excellence.  Refer to Section 3c(ii) for detailed discussion.  
It is noted that as instructed by the Applicant’s solicitors, an independent urban design expert 
attended this Design Review Panel meeting.   
 
A further request for additional information letter was sent to the Applicant on 28 April 2022 
regarding outstanding Waste Management and Land and Spatial information matters.  A 
response to this information was provided by the Applicant on 25 May 2022.   
 
On 3 June 2022, the Applicant provided a response to the DRP report, an independent urban 
design review and a legal submission regarding the assessment of the Stage 2 DA.  Refer 
Attachment 18.  Council staff do not dispute the legal submission advising that the Stage 2 Built 
Form Development Application should be assessed against the planning framework and 
controls approved under the Concept Development Application.      
 
On 16 June 2022, a Class 1 Appeal was filed in the Land and Environment Court for the deemed 
refusal of the subject Development Application.   
 

DETAILS AND SUBMISSIONS  

Owner: Mr K Root, Mrs M P Root, Mr C Gao, Galvlad 
Property Pty Ltd, Mr B Merhi, Mrs S S Merhi, 
Mr D A Lincoln, Mrs M A Lincoln, Mrs J 
Berger, Mr VH Chan, Mrs E H Chan, Mr V P 
Tangonan, Mrs M M Tangonan, Mr L Tao, Ms 
L Xu, Mrs A Matic, Ms M Stevenson, Mr C M 
K Fernando, Mrs M A Fernando, Mr R E 
Beeldman, Mr S W Kim, Mr G S Maiolo and 
Mrs J J Maiolo 

Zoning: R4 High Density Residential 

Area: 12,403.8m² 

Existing Development: 14 dwellings 

Section 7.11 Contribution $3,155,208.35 

Exhibition: Not required 

Notice Adj Owners: Yes, 14 days 

Number Advised: 41 

Submissions Received: Nil 

 

PROPOSAL 

The Stage 2 Built Form Development Application seeks approval for the following:  
 

• Demolition of existing structures  

• Construction of 255 apartments in five residential flat buildings (Buildings A, B, 
C, D and E) varying between six to seven storeys in height.   

• A neighbourhood shop with a floor area of 60m² is also proposed within Building 
D on the south eastern corner of the site.  The use and fit out does not form part 
of the subject application.   

• Basement car parking is proposed for 354 car spaces (including residential, 
visitors and retail spaces).   

• Land dedication for road widening purposes and associated landscaping and 
public domain works.   



 
The key development statistics of the approved Concept DA and proposed built form 
development are detailed in the table below: 

 Approved Concept DA 
1262/2019/JP 

Proposed Stage 2 Built Form DA  

Site Area  12,403.8m²  12,403.8m² 

Maximum 
height 

Building A 7 storeys (23.6m) 
Building B 7 storeys (23.15m) 
Building C 3 storeys (14.8m) 
Building D 7 storeys (23.8m) 
Building E 7 storeys (22.69m) 

Building A 7 storeys (26.01m) 
Building B 7 storeys (26.49m) 
Building C 6 storeys (23.30m) 
Building D 6 storeys (26.20m) 
Building E 7 storeys (25.13m) 

Number of 
apartments  

1 bedroom – 57  
2 bedroom – 125 
3 bedroom – 27 
4 bedroom – 19 
Total 228  

1 bedroom – 64  
2 bedroom – 138* 
3 bedroom – 27* 
4 bedroom – 26* 
Total 255 

Gross Floor 
Area  

26,112m2  27,834m2  

Floor Space 
Ratio 

2.1:1 2.24:1 

Communal 
Open space 

4,469m2 (36%) 4,605m2(37%) 

Car Parking 
Spaces  

Residential: 248 
Visitor: 59 
 
Total: 310 

Residential: 298 
Visitor: 52 
Retail:  4 
Total: 354 

 
* Note:  The submitted Statement of Environmental Effects indicates the above unit mix is 
proposed however no four bedroom units are identified on the plans.  The plans also indicate 
that four 3 bedroom units have been incorrectly identified on the unit schedule as larger 2 
bedroom units.  In accordance with the submitted plans, the unit mix proposed is 64 x 1 bedroom 
units, 134 x 2 bedroom units and 57 x 3 bedroom units.  Refer to unit mix discussion under 
Section 3c(iii).   
 
STRATEGIC CONTEXT 
 
Greater Sydney Region Plan – A Metropolis of Three Cities 
The Greater Sydney Region Plan, A Metropolis of Three Cities has been prepared by the NSW 
State Government to set a 40 year vision and established a 20 year plan to manage growth and 
change for Greater Sydney in the context of social, economic and environmental matters.  The 
Plan sets a new strategy and actions to land use and transport patterns to boost Greater 
Sydney’s liveability, productivity and sustainability by spreading the benefits of growth.  The 
Plan seeks to integrate land use planning with transport and infrastructure corridors to facilitate 
a 30-minute city where houses, jobs, goods and services are co-located and supported by public 
transport (Objective 14).  The subject site is located within 400m walking distance of the 
Showground Station which opened on 26 May 2019.   
 
A key objective within the Greater Sydney Region Plan which is relevant to the subject 
Development Application is ‘Objective 10 Greater housing supply’.  The Greater Sydney Region 
Plan highlights that providing ongoing housing supply and a range of housing types in the right 
locations will create more liveable neighbourhoods and support Greater Sydney’s growing 
population.  The Plan also notes that 725,000 additional homes will be needed by 2036 to meet 
demand based on current population projections.  To achieve this objective, planning authorities 



will need to ensure that a consistent supply of housing is delivered to meet the forecast demand 
created by the growing population. 
 
The proposed development is considered to be consistent with this objective as it will assist in 
maximising housing supply within a Precinct which will have direct access to high frequency 
public transport services. 
 
The Greater Sydney Region Plan also sets an Urban Tree Canopy Cover target of 40% under 
Objective 30.  The Plan notes that “as Greater Sydney grows and urban areas become denser, 
extending urban tree canopy is one of the most effective ways to improve amenity. A target has 
been set to increase tree canopy cover to 40 per cent, up from the current 23 per cent. Urban 
tree canopy can be complemented by green ground cover, rain gardens, green roofs and green 
walls” and “Planning and designing new neighbourhoods, including urban renewal, should 
prioritise expanding urban tree canopy in the public realm. Setting neighbourhood benchmarks 
for tree canopy cover is a useful approach”.   

 

The subject Development Application only provides 20% tree canopy cover on the development 
site which is half of the target set in the Plan.  The Applicant has indicated that if the street trees 
are included within the public domain, the tree canopy cover is 40%.     
 
The development proposal is inconsistent with Objective 30 in the Greater Sydney Region Plan. 
 
Central City District Plan 
The Plan is a guide for implementing the Sydney Region Plan at a district level and is a bridge 
between regional and local planning.  The plan requires integration of land use planning and 
transport to facilitate walkable 30-minute cities amongst the 34 strategic centres identified.  
 
A relevant Planning Priority of the Central City District Plan is Priority C5 which seeks to provide 
housing supply, choice and affordability and ensure access to jobs, services and public 
transport.  The proposed development will assist in increasing housing supply in a location 
which will have access to high frequency public transport services.   
 
Another relevant Planning Priority of the Central City District Plan is Priority C16 Increased 
urban tree canopy.  The Plan requires action to expand urban tree canopy in the public realm.  
The Applicant has indicated that if the street trees are included within the public domain, the 
tree canopy cover is 40%.  However, the tree species indicated within the public realm and 
required to be planted by the Applicant are inconsistent with the Showground Precinct Public 
Domain Plan.       
 
The development proposal is inconsistent with Planning Priority C16 in the Central City District 
Plan. 
 
Local Strategic Planning Statement  
The Hills Shire Council’s Local Strategic Plan (LSPS) is the framework for the direction of The 
Hills guides the future next five years. The LSPS was endorsed by Council on 22 October 2019 
and was formally made on 6 March 2020.  Council’s LSPS identifies a significant need to provide 
diverse housing supply to cater for a broad range of household types and budgets. The strategy 
aims to deliver the right type of additional housing stock in areas that can be serviced with the 
right level of infrastructure and assist in creating liveable, walkable neighbourhoods.  
 
The development application is aligned with the objectives of the LSPS Housing Strategy as it 
provides additional housing to meet the required 38,000 dwellings across the Shire. It also 
provides housing in a Sydney Metro Station Precinct which is serviced by public transport and 
will be close to mixed use developments to activate the precinct. The proposal will also meet 
the LSPS Productivity and Centres Strategy objective of planning for sufficient jobs, targeted to 
suit the skills of the workforce. The provision of a neighbourhood shop would activate the site, 



provide more job opportunities.  The site is also located within the Showground Station Precinct. 
Transit oriented development is encouraged by the LSPS and will provide access to jobs and 
public transport to a high number of residents. This meets the objectives of the Integrated 
Transport Strategy to renew established areas around station precincts, create great places and 
influence travel behaviour to promote sustainable choices.  
 
Planning Priority 18 Increase urban tree canopy cover indicates that Council will incorporate 
measures to increase urban tree canopy and shadowing within the Public Domain Strategy.  
The Urban Tree Canopy section in the Showground Station Public Domain Plan contains the 
following relevant principles: 

• Contribution and maintain the existing garden character of Castle Hill 

• Reinforce the character of the streetscape with a selection of street trees reflective of 
the nature and hierarchy of the street. 

• Enhance and reinforce the urban tree canopy. 

• Establish wayfinding through key signature trees found within the existing environment. 

• Retain and protect significant trees.   
 
One of the strategies to achieve the principles include the provision of street trees in accordance 
with specified street type and the provision of a variety of species to minimise loss in canopy 
and degradation of streetscape due to disease.  The proposed development seeks to plant tree 
species that are inconsistent with the Showground Precinct Public Domain plan.   
 
The proposal is inconsistent with the aims and objectives of Planning Priority 18 in the LSPS. 
 
ISSUES FOR CONSIDERATION 
 

1. Concept Development Applications under the Environmental Planning and 
Assessment Act, 1979 

 

Section 4.24 of the Environmental Planning and Assessment Act 1979 states; 
 
4.24   Status of concept development applications and consents (cf previous s 83D) 
 
(1) The provisions of or made under this or any other Act relating to development 

applications and development consents apply, except as otherwise provided by or 
under this or any other Act, to a concept development application and a development 
consent granted on the determination of any such application. 

 
(2) While any consent granted on the determination of a concept development application 

for a site remains in force, the determination of any further development application in 
respect of the site cannot be inconsistent with the consent for the concept proposals 
for the development of the site. 

 
(3)   Subsection (2) does not prevent the modification in accordance with this Act of a 

consent granted on the determination of a concept development application. 
 
Comment: 
The proposed built form Development Application is inconsistent with the development consent 
granted on the determination of a concept development for the site currently in force under 
1262/2019/JP as follows: 
 

a) Maximum Dwelling Yield and Floor Space Ratio 
Condition 3 of the Concept Development Consent requires a maximum of 228 units and 
floor space ratio of 2.1:1.  The proposal results in a dwelling yield of 255 units and a floor 
space ratio of 2.24:1 which does not comply with this condition.   



 
b) Ground Level Communal Open Space  
Condition 4 of the Concept Development Consent requires a minimum of 3,780m² (ground 
level) and 689m² (roof level) central communal open space area to be provided for the entire 
site.  The proposal provides 2,445m² of ground level communal open space area which is a 
shortfall of 1,335m².  The proposal does not comply with this condition.   

 
c) Building Envelopes  
Condition 1 of the Development Consent includes a stamped approved masterplan 
indicating the maximum building envelopes and heights in storeys for any future built form 
development where Building C comprises a maximum height of 4 storeys and the building 
separation between Buildings A and B is 10m between the podium levels.  The plans also 
indicate a maximum building length of 41m for Building A and 57m for Building B. 
 
The subject application comprises a maximum building height of 6 storeys for Building C 
which is an increase of 2 storeys from the Concept Approval.  The proposed building 
separation between Buildings A and B is 7.6m between podiums which is 2.4m less than 
the approved Concept Approval.   The building lengths for Building A is 41.5m and Building 
B is 58.7m.  Refer Attachment 21 for approved plans under the Concept DA.   
 
d) Height  
The approved concept Development Application was supported with a maximum variation 
to the height standard by up to 2.85m (13.57%).  The Clause 4.6 written submission to vary 
standard was supported as the Applicant’s request was considered to be well founded; the 
proposed variation result in a development that is consistent with the objectives of Clause 
4.3 Height of Building, and the R4 High Density zone objectives; compliance with the 
standard is unnecessary in this instance and there are sufficient environmental grounds to 
justify the contravention; and the proposed development will be in the public interest. 

 
The proposal seeks a further exceedance to the height standard which is inconsistent with 
the approved Concept Development Application.  Refer Section 3c(i) for more detailed 
discussion regarding the merits of the Clause 4.6 for the subject application.   

 
e) Land Dedication for road widening 
Condition 1 of the Development Consent includes an amendment in red on the approved 
plans requiring that the indented parking bays within the 2m land dedication for road 
widening purposes along Cadman Crescent must be amended in accordance with the 
Showground Precinct - Verge Treatment Details Sheet 01 – Sheet 06 as specified on 
Council’s website.  In addition, Condition 8 requires that a subdivision works concept plan 
relating to the indented parking bays and associated public domain works must be prepared 
and submitted in support of any future built form Development Application.  

 
The Showground Precinct – Verge Treatment Details are identified below: 

 



 
 

The subject application seeks to vary the typical cross sections as shown in the DCP 
and the Showground Precinct – Verge Treatment Details as follows:    

 
 

A subdivision works concept plan relating to the indented parking bays and associated 
public domain works has not been submitted with the built form application.   

 
The proposal does not comply with conditions 1 or 8 of the Concept Application 
Development Consent.     

 
f) Stormwater Drainage 
Condition 9 requires that any future Development Application for built form or any works 
must provide the following:  

• Stormwater treatment measures in accordance with Councils Design Guidelines 
Subdivision/Developments and Showground Precinct DCP and this must be supported 
with modelling (MUSIC).  

• Onsite detention in accordance with Upper Parramatta River Catchment Trust V3 or 
V4 and The Hills Shire Council Design Guidelines Subdivision/Developments. 

 
The Development Application has not provided all the necessary details for Council’s engineer 
to determine whether the above condition is satisfied.  Refer to Section 8 for Council engineer 
comments.   



 
For the reasons listed above, the subject built form Development Application is considered to 
be inconsistent with the approved Concept Development Application and Development Consent 
under 1262/2019/JP and does not satisfy the provisions under Section 4.24(2) of the Act.   
 

g) Neighbourhood Shop 
 
The subject application includes a neighbourhood shop in Building D which is inconsistent 
with the Concept Development Application which only included ‘residential flat buildings’.   

 
With regard to Section 4.24(3), an Amending Concept Development Application has been 
lodged separately to the subject built form application.  This Amending Concept Development 
Application has been assessed concurrently with the subject application and is recommended 
for refusal.  Refer to Council Officer’s Assessment Report under 1110/2022/JP.  
 
In this regard, the proposal does not satisfy the provisions under Section 4.24(2) of the 
Environmental Planning and Assessment Act, 1979.   
 

2. Compliance with SEPP (Planning Systems) 2021 

Part 2.4 and Schedule 6 of the SEPP (Planning Systems) 2021 specifies the referral 
requirements to a Planning Panel: 

 

Development that has a capital investment value of more than $30 million. 

 

The proposed development has a Capital Investment Value of $85,490,156 (excluding GST) 
and therefore requires referral to, and determination by, the Sydney Central City Planning Panel. 

 

3.  Compliance with LEP 2019 

 

a. Permissibility  

The subject site is zoned R4 High Density Residential under LEP 2019. The proposed 
‘residential flat building’ development and ‘neighbourhood shop’ are permissible with consent 
within the zone.  

 

Clause 5.4(7) of LEP 2019 requires that the retail floor area of a ‘neighbourhood shop’ must not 
exceed 100m².  The neighbourhood shop comprises a retail floor area of 60m² which complies 
with this provision. 

 

b.  Zone Objectives 

The objectives of the R4 High Density Residential zone are: 

• To provide for the housing needs of the community within a high density residential 
environment. 

• To provide a variety of housing types within a high density residential environment. 

• To enable other land uses that provide facilities or services to meet the day to day needs 
of residents. 

• To encourage high density residential development in locations that are close to 
population centres and public transport routes. 
 

The proposal is consistent with the stated objectives of the zone, in that the ‘residential flat 
building’ development will provide for housing needs of the community, and provide a variety of 
housing types within a high density residential environment. The ‘neighbourhood shop’ would 



provide a service to meet the day to day needs of residents.  As such, the proposal is satisfactory 
in respect to the zone objectives. 

 

c. Development Standards 

The following addresses the relevant principal development standards of the LEP: 

 

CLAUSE REQUIRED APPROVED 
under Concept 
DA 
1262/2020/JP 

PROVIDED COMPLIES 

4.3 Building 
Height 

21 metres  
 
 

Building A – 
23.6m  
 
Building B – 
23.15m   
 
Building C – 
13.5m  
 
Building D – 
23.85m  
 
Building E – 
22.69m  

Building A – 
26.01m  
 
Building B – 
26.49m   
 
Building C – 
23.30m  
 
Building D – 
26.20m  
 
Building E – 
25.13m  

No.  Refer to 
discussion 
below. 

4.4 Floor Space 
Ratio 

1.6:1  N/A – as Clause 
9.7 applied. 

2.24:1 No, however the 
proposal seeks to 
utilise the 
‘incentive’ floor 
space ratio 
provision under 
Clause 9.7 of 
LEP 2019.  Refer 
to discussion 
below. 

9.1 Minimum Lot 
Sizes for 
Residential Flat 
Buildings and 
Shop Top 
Housing 

Residential 
flat building 
with a height 
of 11 metres 
of more – R4 
High Density 
Residential – 
3,600m2 

12,403.8m² 12,403.8m² Yes 

9.2 Site Area of 
Proposed 
Development 
includes 
dedicated land 

Road 
dedication 
included as 
part of the 
site area for 
the purpose 
of calculating 
FSR.   

Land dedication 
area of 
approximately 
530m² included 
in FSR 
calculation. 

Land dedication 
area of 
approximately 
530m² included 
in FSR 
calculation. 

Yes 

9.3 Minimum 
Building 
Setbacks 

Front 
Building 
Setbacks to 
be equal to, 
or greater 

Cadman 
Crescent and 
Hughes Ave is 
not identified with 
front setbacks in 

Cadman 
Crescent and 
Hughes Ave is 
not identified 
with front 

Yes 



than, the 
distances 
shown for the 
land on the 
Building 
Setbacks 
Map  

the mapping 
instrument. 
 

setbacks in the 
mapping 
instrument. 
 
 

9.5 Design 
Excellence 

Development 
consent must 
not be 
granted 
unless the 
development 
exhibits 
design 
excellence 

Approved 
Concept DA 
exhibits design 
excellence in 
accordance with 
the Clause.   

Proposal 
referred to 
Design Review 
Panel.  Concerns 
raised by the 
Panel have not 
been 
satisfactorily 
addressed.   
Response to the 
DRP report, 
independent 
urban design 
review and legal 
submission 
provided by 
Applicant.   

No, refer to 
discussion 
below. 

9.7 Residential 
development 
yield on certain 
land 

If the 
development 
is on a lot 
that has an 
area of 
10,000m² 
within the 
Showground 
Precinct and 
provides the 
following 
apartment 
mix, diversity 
and parking 
type, an 
incentive 
Floor Space 
Ratio of 2.3:1 
can be 
applied as 
identified on 
the FSR 
mapping 
instrument.   
 
Apartment 
Mix:  
One 
bedroom 
dwellings 
(max. 25%) 
 

Site Area:   
12,403.8m² 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
FSR of 2.1:1 
provided 
 
 
 
 
57 (25%) 1 
bedroom units 
 
 

Site Area:   
12,403.8m² 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
FSR of 2.24:1 
provided 
 
 
 
 
64 (25%) 1 
bedroom units 
 
 

No, the proposal 
has not 
demonstrated 
that the incentive 
FSR can be 
applied.  Refer 
below for 
discussion.   
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Three or 
more 
bedroom 
dwellings 
(min. 20%) 
 
Apartment 
Diversity: 
≥40% min. 
internal floor 
area of 2 
bedroom 
dwellings is 
110m² 
≥40% min. 
internal floor 
area of 3 
bedroom 
dwellings is 
135m²  
 
Parking 
Type: 
1 space per 
dwelling and 
1 space per 5 
units 

46 (20.1%) 3 
bedroom or more 
units 
 
 
 
 
 
40% (2 bedroom 
at least 110m²) 
 
 
 
 
41% (3 
bedrooms at 
least 135m²) 
 
 
 
 
274 spaces 
required.  307 
spaces provided.   

57 (22.4%) 3 
bedroom or more 
units 
 
 
 
 
 
38% (2 bedroom 
at least 110m²) 
 
 
 
 
45.6% (3 
bedrooms at 
least 135m²) 
 
 
 
 
306 spaces 
required.  354 
spaces provided.   

9.8 Maximum 
Number of 
Dwellings 

Development 
Consent 
must not be 
granted to 
development 
that results in 
more than 
5,000 
dwellings on 
land within 
the 
Showground 
Precinct 

228 units 
approved under 
Concept DA.   
The total number 
of dwellings 
within the 
Showground 
Precinct 
approved at the 
time of 
development 
concept was 564 
units. 

An additional 27 
units are 
proposed under 
the subject 
application.  If 
this development 
application was 
approved, the 
total number of 
dwellings within 
the Showground 
Precinct would 
be 3,460 units. 

Yes 

 
(i) Variation to Clause 4.3 Height of Buildings 
 

Clause 4.3 of LEP 2019 limits the height of the development site to 21 metres.  Proposed 
Building A has a maximum height of 26.01m, Building B has a maximum height of 26.49m, 
Building C has a maximum height of 23.30m Building D has a maximum height of 26.20m and 
Building E has a maximum height of 25.13m which represents a variation of 23.85%, 26.14%, 
10.95%, 24.76% and 16.67% respectively, to the height standard.   
 
The applicant has provided a Clause 4.6 Variation which is provided at Attachment 16. 
 
Clause 4.6 Exceptions to Development Standards states: 

 
(1) The objectives of this clause are as follows: 
 



(a)  to provide an appropriate degree of flexibility in applying certain development standards 
to particular development, 

(b)  to achieve better outcomes for and from development by allowing flexibility in particular 
circumstances. 

 
(2) Development consent may, subject to this clause, be granted for development even though 

the development would contravene a development standard imposed by this or any other 
environmental planning instrument. However, this clause does not apply to a development 
standard that is expressly excluded from the operation of this clause. 

 
(3) Development consent must not be granted for development that contravenes a development 

standard unless the consent authority has considered a written request from the applicant 
that seeks to justify the contravention of the development standard by demonstrating: 

 
(a)  that compliance with the development standard is unreasonable or unnecessary in the 

circumstances of the case, and 
(b)  that there are sufficient environmental planning grounds to justify contravening the 

development standard. 
 

(4) Development consent must not be granted for development that contravenes a development 
standard unless: 

 
(a)  the consent authority is satisfied that: 

(i)  the applicant’s written request has adequately addressed the matters required to be 
demonstrated by subclause (3), and 

(ii)  the proposed development will be in the public interest because it is consistent with 
the objectives of the particular standard and the objectives for development within 
the zone in which the development is proposed to be carried out, and 

 
(b)  the concurrence of the Secretary has been obtained. 

 
(5) In deciding whether to grant concurrence, the Secretary must consider: 
 

(a)  whether contravention of the development standard raises any matter of significance for 
State or regional environmental planning, and 

(b)  the public benefit of maintaining the development standard, and 
(c)  any other matters required to be taken into consideration by the Secretary before 

granting concurrence. 
 
(6) Development consent must not be granted under this clause for a subdivision of land in Zone 

RU1 Primary Production, Zone RU2 Rural Landscape, Zone RU3 Forestry, Zone RU4 
Primary Production Small Lots, Zone RU6 Transition, Zone R5 Large Lot Residential, Zone 
E2 Environmental Conservation, Zone E3 Environmental Management or Zone E4 
Environmental Living if: 

 
(a)  the subdivision will result in 2 or more lots of less than the minimum area specified for 

such lots by a development standard, or 
(b)  the subdivision will result in at least one lot that is less than 90% of the minimum area 

specified for such a lot by a development standard. 
 
(7) After determining a development application made pursuant to this clause, the consent 

authority must keep a record of its assessment of the factors required to be addressed in 
the applicant’s written request referred to in subclause (3). 

 
(8) This clause does not allow development consent to be granted for development that would 

contravene any of the following: 



 
(a)  a development standard for complying development, 
(b)  a development standard that arises, under the regulations under the Act, in connection 
with a commitment set out in a BASIX certificate for a building to which State Environmental 
Planning Policy (Building Sustainability Index: BASIX) 2004 applies or for the land on which 
such a building is situated, 
(c)  clause 5.4, 
(caa)  clause 5.5, 
(cab)    (Repealed) 
(ca)  clause 6.2 or 6.3, 
(cb)  clause 7.11, 
(cc)  clause 7.15. 

 
In determining the appropriateness of the variation request, a number of factors identified by 
the Applicant have been taken into consideration to ascertain whether the variation is 
supportable in this instance. They include: 
 

• The built form responds to medium density residential land to the east by stepping the 
heights of Building B and C.  Building B presents as four storeys to Cadman Crescent (east), 
with a stepped form to levels 5 and 6, and a further step to level 7.  Building C presents as 
three storeys to Cadman Crescent (east), with a step back to level 4 and further step to 
levels 5 and 6.  This approach, in tandem with the compliant height proposed for Building C 
(excluding plant), produced an ideal built form outcome; 

• The proposed heights are a natural response to the existing topography of the site, which 
provides a fall of approximately 12m (four storeys).  The topography has informed the 
location of height across the entire site.  If a maximum height was pursued on Building C 
and on the southern edges of Buildings B and D, it would produce a hard transition and 
unsympathetically respond to the character of the area; 

• The proposal redistributes building height and bulk from Building C to the adjoining buildings 
to improve transition to medium density land to the south.  Building C’s roof sites under the 
maximum height limit, reducing the built form along Cadman Crescent (south).  The residual 
bulk that could be achieved on Building C has otherwise been relocated to the adjoining 
buildings, which are located closer to the station and where greater development is 
anticipated to occur.  The redistribution of the building envelope will not result in any 
unreasonable levels of amenity impacts to adjoining neighbours, having regard to the future 
quality and character of the area; 

• Upper floors are recessed across all proposed buildings to reduce a hard edge to the 
building;  

• The proposed form results in a floor space ration of 2.24:1, below the bonus FSR provision 
of 2.3:1 and does not result in an over-development of the site in consideration for the 
density anticipated by the LEP.  This is evident as the proposal meets and exceeds the 
amenity-based controls, including solar access, cross ventilation, landscaped area, 
communal open space and deep soil area requirements under the ADG and DCP; 

• The nature of the site is unique in that it presents a near complete island site, where a 
bespoke response is required to enable a quality urban design outcome and amenity of 
residents.  In this case, concentrating the buildings on the perimeter of the site, has enabled 
the retention of significant established trees within a central communal open space area and 
landscape setbacks.  The minor height increase has not resulted in any unacceptable 
amenity impacts in terms of overshadowing.   

• Building C shares the greatest interface with the adjoining medium density land to the east.  
The form of the building reflects the scale of future development in this area, by presenting 
as a three storey building to Cadman Crescent (east), noting this area has a 10m height 
control.  Substantial setbacks to levels 4,5 and 6 restricts overlooking of future residents to 
the east.   

• Notwithstanding the height variation, the proposal is consistent with the objectives of the 
height standard and R4 High Density zone; 

https://legislation.nsw.gov.au/view/html/inforce/current/epi-2004-0396
https://legislation.nsw.gov.au/view/html/inforce/current/epi-2004-0396


• There is no public benefit in maintaining the standard in the circumstances of the case; 

• There are sufficient environmental planning grounds to justify contravening the standard as 
the development allows design improvements in the following ways: 

o The DA produces an overall FSR of 2.24:1, which has been arrived at from a first 
principles approach…a key aspect of this approach is the preservation of moderate 
and high retention value trees along the property boundaries, which significantly 
improves the building transition and soften edge to adjoining development;  

o The additional height to Buildings A, B, D and E are warranted in that it represents 
a balance between maintaining a sensitive interface with land to the south while 
distributing greater height to the north west closest to the proposed Metro Station, 
without having an unreasonable impact upon the public domain and amenity of the 
adjoining properties;  

o The proposed building heights are considered to create a sound planning outcome 
given they result in an improved urban transition to land zoned for medium density 
residential uses (including the retention of significant trees around the site boundary 
that will soften the built form);  

o Urban design principles have been utilised to achieve an optimal landscape and 
amenity outcome for the users of the site, whilst also respecting the amenity and 
interface of low density residential in the south;  

o The proposal is consistent with the objectives of the ADG requirements, as well as 
the provision of landscape, communal and deep soil zones in accordance with the 
DCP. The proposal does not produce an overdevelopment of the site and ensures 
improved amenity can be achieved despite the transfer of additional height to 
Buildings A, B, D and E.  

o The locality is currently undergoing a transition from large detached dwelling houses 
being replaced with townhouses, medium and density residential flat buildings and 
shop top housing developments. In recognition of this, the proposal provides reduces 
bulk to the eastern and southern boundaries, while ensuring taller envelopes are 
appropriately placed closer to the station;  

o The proposal is sufficiently setback from the adjoining neighbours in accordance with 
the ADG (setback/building separation) requirements; and  

o Given the above, strict compliance with the height controls would hinder the 
attainment of the objects of the Act, and would not result in the orderly and economic 
use and development of land. 
 

Comment:  
 
A Clause 4.6 written submission was supported for a variation to the maximum height standard 
of 21m for Buildings A, B, D and E under the Concept Development Application 1262/2019/JP.  
The subject built form application seeks to further exceed this maximum height standard by 
almost double to that which was approved for these buildings and a variation to Building C is 
also requested.  Refer to table below.   
 

Approved Maximum 
Height of DA 
1262/2019/JP 

Extent of 
Variation to 21m 
height limit 

Proposed Built 
Form DA 
1112/2022/JP 

Extent of Variation 
to 21m height limit 

Building A 7 storeys 
(23.6m) 
Building B 7 storeys 
(23.15m) 
Building C 3 storeys 
(14.8m) 
Building D 7 storeys 
(23.8m) 
Building E 7 storeys 
(22.69m) 

 
2.6m or 12.4% 
 
2.15m or 10.2% 
 
N/A 
 
2.8m or 13.57% 
 
2.69m or 8% 

Building A 7 storeys 
(26.01m) 
Building B 7 storeys 
(26.49m) 
Building C 6 storeys 
(23.30m) 
Building D 6 storeys 
(26.20m) 
Building E 7 storeys 
(25.13m) 

 
5.01m or 23.85% 
 
5.49m or 26.14% 
 
2.3m or 10.95% 
 
5.2m or 24.76% 
 
4.13m or 16.67% 



 
A degree of flexibility to the height standard can be considered under the objectives of Clause 
4.6, however, the written submission for the subject application has not demonstrated how the 
extent of the variation to the standard achieves better outcomes for and from development by 
allowing flexibility in this circumstance.  In addition, the written submission has not demonstrated 
that despite the variation, the objectives of the development standard have been met or that 
sufficient environmental planning grounds have been provided to justify the contravention.   
 
The objective of Clause 4.3 ‘Building Height’ is to ensure that the height of buildings is 
compatible with that of adjoining development and the overall streetscape.  Additionally, the 
building height development standard aims to minimise the impact of overshadowing, visual 
impact, and loss of privacy on adjoining properties and open space areas.  As such, the 
development standard for building height, consistency to the approved planning framework 
under the Concept Development Consent as well as built form streetscape character controls 
in the DCP have been considered with respect to the merits of a variation pursuant to Clause 
4.6. 
 
The LEP mapping instrument limits height transitions within the R4 High Density Residential 
zone from 21m on the subject site to 10m at the north and south eastern interface to the R3 
Medium Density Residential zone.  Refer Attachment 4 for LEP Height of Buildings Map. Whilst 
there is a Development Application for a residential flat building development currently under 
assessment to the south west of the site, no other higher density developments are constructed 
or proposed directly opposite the site.  It is anticipated that any development on the R3 zoned 
land would be a maximum of 10m in height (3 storeys).  In contrast, the proposed development 
results in a maximum height of 23.3m for Building C, 26.49m for Building B and 26.01m for 
Building A.  Whilst there are three to six storey podium levels set back 3m from the front façade 
of each of these buildings, the DRP have noted that this application presents as a “relatively 
bulky, imposing and architecturally homogenous addition to the lower scale local 
context…whilst acknowledging the provision of upper level setbacks in Building C, the transition 
between the subject scheme and the lower height residential areas is now more visually 
abrupt…the Panel recommends that height be reduced as the proposal is not considered to be 
successfully resolved with the likely future context”.   
 
In this regard, it is considered that the variation to the height exceedance to Building A, B and 
C results in a more ‘visually abrupt’ transition to the interface of the lower density zoning and 
will not be compatible with future developments on the adjoining R3 medium density 
development and the overall streetscape.   
 
The Applicant has indicated that there are sufficient environmental grounds to justify 
contravening the development standard as the development “allows design improvements to 
the existing development” including increasing the overall FSR of the development based on a 
first principles approach, distributing the additional height to Buildings A, B, D and E to balance 
the sensitive interface to land to the south, providing a “bespoke response” to quality urban 
design for the unique site by concentrating the buildings on the perimeter of the site, to enable 
the retention of significant established trees within a central communal open space area.   
 
The above reasons are not considered to be sufficient environmental grounds to justify 
contravening the height standard for the following reasons: 

• Increasing the overall FSR of the development based on a first principles approach is 
not considered to be a design improvement. 

• The maximum height of the overall development has been increased by almost double 
that which was approved under the Concept Development Application.  In addition, there 
is now an exceedance to the height standard for Building C.  As mentioned above, the 
objective of the Height of Building standard has not been met in that the proposal is not 
compatible with adjoining R3 medium density development and the overall streetscape.   



• The urban design response is not considered to meet design excellence.  Refer to 
assessment under Clause 9.5 in section 3c(ii) below. 

• It has not been demonstrated that the increase in height, as well as reduced building 
separation between the northern buildings A and B would enable the retention of 
significant trees 82 and 83.  Council’s Landscape Assessment Officer still raises 
concerns to the retention of these trees due to the south western aspect, height of 
buildings and the trees adaptability to the new environment. Refer Section 8 for 
comments.   

 
The Applicant has also indicated that “strict compliance with the height controls would hinder 
the attainment of the objects of the Act, and would not result in the orderly and economic use 
and development of land”.  It is noted that the approved Concept Development Application 
permitted variations to the height standard which could result in orderly and economic use and 
development of land.  The further variations to the height standard is not supported as the 
proposal has not demonstrated that the objectives of the standard are met in terms of 
compatibility with the R3 Medium Density zone and overall streetscape envisaged for the area 
and sufficient environmental grounds to justify the contravening the height standard has not 
been demonstrated.   
 
Court cases dealing with applications to vary development standards have resulted in the Land 
and Environment Court setting out a five part test for consent authorities to consider to 
determine whether the objection to the development is well founded. In relation to the ‘five part 
test’, the Applicant has not provided a written request that adequately addressed any of the 
tests in the ‘five part test’.  In particular, the written submission to vary the building height is not 
well founded on Part 1 of the test as the objectives of the height standard is not achieved. On 
Part 2 of the test, the Applicant has not demonstrated that the underlying objective or purpose 
of the development standard is not relevant to the extent of the variations in the development, 
such that compliance is unnecessary.  On Part 3 of the test, the Applicant has not established 
that the underlying purpose of the development standard is defeated or thwarted if compliance 
is required, such that compliance becomes unreasonable.  On Part 4 of the test, no development 
consents have been granted for development directly adjoining the development to render the 
standard having been ‘virtually abandoned or destroyed’, or rendering it unnecessary and 
unreasonable.  On Part 5 of the test, the Applicant has not established that the zoning of the 
area was ‘unreasonable or inappropriate’ such that the development standard which is 
appropriate to the zoning is not longer reasonable or necessary.   
 
The variation cannot be supported for the following reasons:   
  

• The Applicant’s request is not well founded; 

• The proposed variation results in a development that is consistent with the objectives of 
Clause 4.3 Height of Building;  

• There are insufficient environmental grounds to justify the contravention; and  

• The proposed development will not be in the public interest because it is inconsistent with 
the objectives of the development standard and insufficient environmental grounds have 
been provided to justify the contravention. 

 
The Applicant’s written request seeking to justify the contravention of the development standard 
does not adequately address Clause 4.6(3)(b) or (4)(a) and development consent cannot be 
granted to the Development Application.   
 

(ii) Clause 9.5 – Design Excellence 

 

Clause 9.5 of LEP 2019 states the following: 

 



(1)  The objective of this clause is to deliver the highest standard of architectural, urban and 
landscape design. 

(2)  This clause applies to development involving the erection of a new building or external 
alterations to an existing building on land within the Showground Station Precinct. 

(3)  Development consent must not be granted to development to which this clause applies 
unless the consent authority considers that the development exhibits design excellence. 

(4)  In considering whether the development exhibits design excellence, the consent authority 
must have regard to the following matters: 

(a)  whether a high standard of architectural design, materials and detailing appropriate 
to the building type and location will be achieved, 

(b)  whether the form, arrangement and external appearance of the development will 
improve the quality and amenity of the public domain, 

(c)  whether the development detrimentally impacts on view corridors, 

(d)  whether the development detrimentally impacts on any land protected by solar 
access controls established in the development control plan referred to in clause 9.4, 

(e)  the requirements of the development control plan referred to in clause 9.4, 

(f)  how the development addresses the following matters: 

(i)  the suitability of the land for development, 

(ii)  existing and proposed uses and use mix, 

(iii)  heritage issues and streetscape constraints, 

(iv)  the relationship of the development with other development (existing or 
proposed) on the same site or on neighbouring sites in terms of separation, 
setbacks, amenity and urban form, 

(v)  bulk, massing and modulation of buildings, 

(vi)  street frontage heights, 

(vii)  environmental impacts such as sustainable design, overshadowing, wind 
and reflectivity, 

(viii)  the achievement of the principles of ecologically sustainable development, 

(ix)  pedestrian, cycle, vehicular and service access, circulation and 
requirements, 

(x)  the impact on, and any proposed improvements to, the public domain, 

(xi)  the impact on any special character area, 

(xii)  achieving appropriate interfaces at ground level between the building and 
the public domain, 

(xiii)  excellence and integration of landscape design. 

(5)  In addition, development consent must not be granted to development to which this clause 
applies unless: 

(a)  if the development is in respect of a building that is, or will be, higher than 21 metres 
or 6 storeys (or both) but not higher than 66 metres or 20 storeys (or both): 

(i)  a design review panel reviews the development, and 

(ii)  the consent authority takes into account the findings of the design review 
panel, or 

(b)  if the development is in respect of a building that is, or will be, higher than 66 metres 
or 20 storeys (or both): 

(i)  an architectural design competition is held in relation to the development, and 

(ii)  the consent authority takes into account the results of the architectural design 
competition. 

(6)  Subclause (5) (b) does not apply if: 



(a)  the NSW Government Architect certifies in writing that an architectural design 
competition need not be held but that a design review panel should instead review the 
development, and 

(b)  a design review panel reviews the development, and 

(c)  the consent authority takes into account the findings of the design review panel. 

 

Comment: 

In accordance with Clause 9.5(5), as the development will be, higher than 21 metres or 6 
storeys, but not higher than 66 metres or 20 storeys, development consent must not be granted 
to development to which this clause applies unless the development is reviewed by a design 
review panel and the consent authority is required to take into account the findings of the design 
review panel.    
 
The Design Review Panel (DRP) considered the design excellence of the subject built form 
application as well as the Amending Concept Development under DA 1110/2022/JP at a 
meeting held on 23 March 2022.  The minutes to this meeting/DRP report are included at 
Attachment 17.  The DRP concluded that both applications did not exhibit design excellence.  It 
is noted that the DRP is an advisory body that assists the consent authority to assess whether 
a proposal exhibits design excellence.  The DRP Panel members have been endorsed by the 
Government Architect NSW.  Statutory compliance is a development assessment matter and is 
addressed in other sections of this Council Assessment report.  A summary of the DRP’s design 
excellence concerns for the subject application are as follows: 

 

Bulk and Scale 

• The revised application now presents a relatively bulky, imposing and architecturally 
homogenous addition to the lower scale local context to the south and east. Whilst 
acknowledging the provision of upper level setbacks in Building C, the transition between 
the subject scheme and the lower height residential areas is now more visually abrupt 
(refer diagrams below) 

 
• The application is non-compliant with ADG building separation criteria. An example 

shown below indicates that the distance separation to the adjacent site to the north is 
incorrect and adversely impacts on the future development of the isolated site. 



 

 

• The street interface appears to have walls in excess of 2m in height of substantial length.  
This is not considered to offer a fine grained and active street frontage.   

 

Height 

• The Panel does not generally support LEP height non-compliance. The proposal 
exceeds the LEP control by up to 24%. The Panel is not convinced of the merit of this 
height exceedance.   

• The future character defined by DPE and incorporated into the DCP is for a 6-storey 
built-form outcome in this part of the precinct, with higher development located closer to 
the Metro Station. The subject site is within the southern part of the precinct, interfacing 
a three-storey zone.  The Panel recommends that height be reduced as the proposal is 
not considered to be successfully resolved with the likely future context. 

• The interface with the internal courtyard shown below demonstrates how the height 
exceedance detracts from the original character setting and place making of a human 
scaled fined grained development outcome for this part of the precinct. 

 

 

Density 

• The built form is consequently considered to be of a scale, and bulk that is inconsistent 
with the overall precinct objectives. 

• The Panel is not adverse to the applicant seeking a permissible density, however this 
should not be at the expense of acceptable urban, environmental and residential design 
amenity outcomes for the precinct. 

 

 



Landscape Design within Front Setbacks 

• Hard surface courtyard encroachments into street setbacks are generally not supported 
by the Panel. 

• The ground level private courtyards encroach into street setback and preclude the ability 
to plant tall, mature canopy trees with a landscaped understorey.  These courtyards 
should be removed.   

• A significantly higher quantum of large, high canopy peripheral trees are to be provided 
along the edges of the site, to meet the requirements of a high density residential 
environment in a landscape setting.   

• The landscape design appears to rely on retention of existing trees and street tree 
planting in the council verge to achieve diversity and canopy density. 

 

Amenity 

• The southern corner entry to the site at Cadman Crescent and Hughes Avenue is 
convoluted and results in small passageways of 3m for pedestrians as a result of the 
balcony encroachments at the ground level and 7m between building facades. The 
Panel recommends this be widened to comply with ADG distance separation and wind 
analysis as required be undertaken noting the built form is 6-7 storeys on either side of 
this opening.   

• It is unclear why entry into the central court is not able to be made at ground level from 
the street and why there is a rise of 5.25m. Using the specified building lengths and 
stepping slaps would aid in successfully designing to the site topography. 

 

Communal Open Space Area 

• The built form is very close to the proposed retained existing trees which may impact 
the health and stability of the trees.  

• Provision is allowed for taller growing trees in the courtyard, to make allowance for the 
potential for existing trees to fail, and ensure that a tall canopy is visible from the street. 

• Concerns raised with the internal presentation of the built form to the internal court. The 
intended character setting of a 6 storey built form outcome is not realised and the bulk 
and scale of the built form is overwhelming, adversely impacting on the human scale of 
the internal court area. 

• The corridors leading to the central court at 14.5m long and 1.7m wide and open to the 
sky. It is questionable if these would be nice spaces. 
 

 

 

 



Building Design 

• The Panel does not support apartments that are located below the adjacent public 
domain be it the street frontage or internal courtyard area. This is for reasons of visual 
privacy, natural ventilation and solar access. 

• The Panel does not support the approach of a single architectural identity/character for 
all of these buildings. There is a monolithic quality to the development that is not helped 
by the height exceedances and a lack of horizontal articulation in the street and internal 
facades. The scheme does not demonstrate a convincing approach to architectural 
diversity and fine grain. 

• The street address to Hughes Avenue shown below is not reflective of the principles of 
Transit Orientated Development clearly defined in the DCP. All dwellings addressing the 
street are to be able to accessed directly from the street. The elevation below illustrates 
a masonry clad wall of 2- 4.9m along the extent of the approximately 53m façade. This 
is not an activated street address that presents a fine-grained street articulation to the 
street and is not reflective of good design, or supported by the Panel. 

 

 

The Applicant provided a response to the DRP report including an Urban Design Review by 
Frank Stanisic and a legal submission which can be found in Attachment 18.  This response 
disagrees with the DRP’s advice and recommendations and does not address each of the 
concerns raised by the DRP.  It is considered that in accordance with Clause 9.5(5), 
development consent must not be granted to the subject application as a satisfactory response 
has not been provided to address the findings of the DRP.   

 

With regard to Clause 9.5(4), the matters of consideration are either addressed in other sections 
of this report, are inconsistent with the approved Concept Development Application or cannot 
be determined as the information submitted with the application has not addressed all the 
concerns raised by the DRP.   

 

In this regard, the proposal does not meet the provisions under Clause 9.5 Design Excellence 
of the LEP and development consent must not be granted to the application.   

 

(iii) Floor Space Ratio 

 

Clause 4.4 Floor Space Ratio of the LEP 2019 prescribes that the maximum floor space ratio 
for a building on any land within the subject site shall not exceed a Floor Space Ratio of 1.6:1.   
 
Clause 9.7 Residential Development Yield on Certain Land of the LEP 2019 states the following: 
 

(2)  Despite clause 4.4, the consent authority may consent to development to which 
this clause applies with a floor space ratio that does not exceed the increased floor 



space ratio identified on the Floor Space Ratio Incentive Map, if the consent authority 
is satisfied that— 

(a)  no more than 25% of the total number of dwellings (to the nearest whole 
number of dwellings) contained in the development are to be studio or 1 
bedroom dwellings, or both, and 
(b)  at least 20% of the total number of dwellings (to the nearest whole number 
of dwellings) contained in the development are to be 3 or more bedroom 
dwellings, and 
(c)  at least 40% of all 2 bedroom dwellings contained in the development will 
have a minimum internal floor area of 110 square metres, and 
(d)  at least 40% of all 3 bedroom dwellings contained in the development will 
have a minimum internal floor area of 135 square metres, and 
(e)  the following minimum number of car parking spaces are to be provided on 
the site of the proposed development— 

(i)  for each dwelling—1 car parking space, 
(ii)  for every 5 dwellings—1 car parking space, in addition to the car 
parking space required for the individual dwelling. 

 
An assessment of these requirements is indicated in the below table:    

 

Apartment Mix LEP Development 
Standard 

Proposal Compliance 

One bedroom 
dwellings 

25% to the nearest whole 
number of dwellings 
(Maximum) 

25% (64 of 255 units) Yes 

Three or more 
bedroom dwellings 

20% to the nearest whole 
number of dwellings 
(Minimum) 

22.4% (57 of 255 units) Yes 

 

Apartment 
Diversity  

LEP Development 
Standard 

Proposal Compliance 

Minimum internal 
floor area of 2 
Bedroom dwellings 
is 110m²   

≥40% 38% (51 of 134* units) 
 
*Refer discussion below 

No 

Minimum internal 
floor area of 3 
Bedroom dwellings 
is 135m² 

≥40% 45.6% (26 of 57 units) Yes 

 

Parking Type LEP Development 
Standard 

Proposal Compliance 

1, 2, 3 & 4 Bedroom  1 car space per dwelling 
and 1 space per 5 units  

255 resident spaces and 
51 visitor spaces required. 
298 resident car spaces 
and 52 visitor spaces 
provided.  

Yes 

 
The submitted Statement of Environmental Effects and unit schedule indicates 55 out of 138 x 
2 bedroom units (39.85%) comprise a minimum internal floor area of 110m².  This already does 
not meet the minimum 40% percentage provisions for larger 2 bedroom units in accordance 
with Clause 9.7(2)(c).  Further, the unit schedule also incorrectly includes Units A307, A407, 

https://www.planningportal.nsw.gov.au/publications/environmental-planning-instruments/hills-local-environmental-plan-2019


A507 and B512 as larger 2 bedroom units despite the plans indicating these are 3 bedroom 
units.  Refer figures below: 
 

  
 

 

            
In accordance with the submitted plans, the unit mix proposed is 64 x 1 bedroom units, 134 x 2 
bedroom units and 57 x 3 bedroom units. 
 
The proposal does not comply with Clause 9.7(2)(c) as less than 40% of all 2 bedroom dwellings 
contained in the development will have a minimum internal floor area of 110m².  Therefore, the 
incentive Floor Space Ratio of 2.3:1 cannot be applied to the proposed development.   
 
The proposal results in a Floor Space Ratio of 2.24:1.  The proposed development exceeds the 
FSR (base) of 1.6:1 by 40.2% or 7,982.8m².  No Clause 4.6 written submission has been 
provided to vary the FSR development standards.   
 
It is noted that the approved Concept Development Consent includes a condition requiring a 
maximum FSR of 2.1:1 for the subject site.  The proposal does not comply with this condition.     

 

4. Compliance with SEPP (Resilience and Hazards) 2021 
 
This Policy includes Chapter 4 Remediation of Land which aims to promote the remediation of 
contaminated land for the purpose of reducing the risk of harm to human health or any other 
aspects of the environment. 
 
Section 4.6 of the SEPP states: 
 
1) A consent authority must not consent to the carrying out of any development on land unless: 
 



(a) it has considered whether the land is contaminated, and 
 

(b) if the land is contaminated, it is satisfied that the land is suitable in its contaminated state 
(or will be suitable, after remediation) for the purpose for which the development is 
proposed to be carried out, and  

 
(c) if the land requires remediation to be made suitable for the purpose for which the 

development is proposed to be carried out, it is satisfied that the land will be remediated 
before the land is used for that purpose.  

 
The Applicant has submitted a Detailed Site Investigation (DSI) prepared by EI Australia dated 
23 July 2021.  A total of 20 intrusive locations were drilled to investigate the soil.  The key 
findings from the investigation found that any contaminant concentrations in the soil samples 
were below the adopted investigation levels applicable to residential with minimal opportunities 
for soil access settings, with the exception of asbestos being detected in surficial fill at three 
locations.  Hazardous building materials containing asbestos were also considered to pose a 
contamination risk on the site.  Minor zinc exceedance of ecological criteria was also identified 
in one location however this was not considered to be widespread.   
 
Based on the findings, EI concluded that the site can be made suitable for the proposed 
development, provided recommendations requiring the preparation and implementation of a 
Remedial Action Plan (RAP) including a Hazardous Materials Survey prior to demolition works 
and identify the lateral extent of asbestos impact in shallow fill; undertake remediation and 
validation works for the site, as outlined in the RAP; surplus soils be removed from site as part 
of any excavation and foundation works; and any material being imported to the site should be 
validated as suitable for the intended use.   
 
In this regard, if consent was granted to the development application, appropriate conditions 
could be included in the development consent to ensure that the site is suitable for the proposed 
development with regard to land contamination and the provisions of SEPP (Resilience and 
Hazards) 2021. 
 
5. Compliance with SEPP (Building Sustainability Index: BASIX) 2004  
 
State Environmental Planning Policy (BASIX) 2004 applies to the proposed development and 
aims to reduce the consumption of mains-supplied water, reduce emissions of greenhouse 
gases and improve the thermal performance of the building. A BASIX assessment has been 
undertaken and indicates that the development will achieve the required targets for water 
reduction, energy reduction and measures for thermal performance.  If development consent 
was granted to the application, the commitments as detailed in the amended BASIX Certificates 
would have been imposed as a condition of consent. 
 
6.   Compliance with SEPP No. 65 – Design Quality of Residential Apartment 

Development 
 
A Design Verification Statement was prepared by Brian Meyerson, registration number 4907 of 
MHN Design Union.    
 
a. Design Quality Principles  
An assessment against the relevant design quality principles contained within SEPP 65 is 
provided below;  
 
Principle 1: Context and neighbourhood character 
The proposal is not compatible with the desired context and neighbourhood character of the 
Showground Station precinct.  The future desired character for residential areas within the 
precinct are focused highly on an appropriate scale and an attractive environment for 



pedestrians.  The Design Review Panel has considered the application and has concluded that 
the proposal does not exhibit design excellence.  The concerns raised by the DRP have not 
been satisfactorily addressed.  It is considered that the application will not provide for a built 
form that would be appropriate in scale or an attractive streetscape presentation and 
landscaped setting as envisaged for the precinct.  In this regard, the proposal is not compatible 
with the desired neighbourhood character of the Showground Station precinct.   
 
Principle 2: Built form and scale  
The proposal does not satisfy the provisions under Clause 9.5 Design Excellence of the LEP. 
Refer to Section 3c(ii) for further discussion.  As advised by the DRP, approval of this application 
would result in future built forms that would be excessive in bulk and scale and the interface 
between the development and the future built forms on adjoining sites have not been 
appropriately considered and would not provide an appealing scale to pedestrians or ensure a 
high level of amenity is provided. In particular, a sensitive transition between the high density 
and medium density zones approved under the Concept Development Application will not be 
maintained.   
 
Principle 3: Density 
The subject proposal provides for 255 dwellings on the site which is an increase of 27 dwellings 
to the approved Concept Development Application. This does not comply with condition 3 of the 
approved development consent which limits a maximum 228 dwellings and 2.1:1 FSR cap.    
When the original concept application was lodged, the applicant initially sought consent for 255 
units however reduced the dwelling yield and height of the built form to ensure the proposal met 
design excellence.  The subject application seeks consent to increase the density for the site 
without demonstrating compliance with the provision of design excellence under the LEP.  
Further, the proposal does not achieve compliance to the incentive FSR provisions under 
Clause 9.7 of the LEP.   
 
Principle 4: Sustainability 
The diagrams provided with the application indicate that the design could achieve natural 
ventilation however the solar access diagrams have not demonstrated compliance with the 
Apartment Design criteria.  Insufficient information has been provided to conclude that good 
sustainable design has been provided for the development.   
 
Principle 5: Landscape 
Diagrams have been submitted with the application demonstrating that 10% of the site would 
be provided with deep soil.  However the tree canopy percentage is only 20% of the site which 
is half of the NSW Government’s 40% tree canopy cover target.  In addition, variations to street 
tree species are not consistent with the Public Domain Plan.  Council’s Landscape Assessment 
Officer still raises concerns with regards to detrimental impacts to trees 82 and 83 proposed to 
be retained in the centrally located communal open space area.  Council’s Design Review Panel 
also raised concern regarding the hard paved private courtyards located within the front 
setbacks that would “preclude the ability to plant tall, mature canopy trees with a landscaped 
understorey”.  In this regard, it cannot be concluded that the proposal would result in a good 
landscape design outcome.   
 
Principle 6: Amenity 
The proposal does not demonstrate that the building design provides for appropriate amenity 
for future residents or neighbours. Whilst the proposal includes diagrams that demonstrate that 
the proposal would achieve the requirements of solar access, natural ventilation in accordance 
with the Apartment Design Guide, the proposal results in an increase in overshadowing to the 
central communal open space area on the subject site as well as within the frontage of future 
terrace dwellings along Cadman Crescent East.  In addition, the matters raised by the Design 
Review Panel have not been adequately addressed and the proposal does not satisfy the 
provisions under Clause 9.5 of the LEP.  It cannot be concluded that appropriate amenity has 
been provided for future residents or neighbours.   



 
Principle 7: Safety 
A CPTED Assessment has been submitted with the Development Application.  No objections 
have been raised by the NSW Police.  It is considered that the development has been 
appropriately designed for safety and security within the development and the public domain.   
 
Principle 8: Housing diversity and social interaction 
The proposal does not comply with the unit mix and sizes under Council’s local housing 
provision to create “family friendly” housing under Clause 9.7 of the LEP.  The proposal has not 
demonstrated that a suitable mix of apartment sizes, providing housing choice for different 
demographics, living needs and household budgets can be provided for the number of units 
proposed.        
 
Principle 9: Aesthetic 
The application was reviewed by Council’s Design Review Panel (DRP).  The DRP concluded 
that the proposal did not exhibit design excellence.  Refer Section 3c(ii) for further discussion.  
The proposal has not been amended to address the concerns raised by the DRP.  Instead, a 
response has been provided by the Applicant which disagrees with the advice provided by the 
DRP.  It cannot be concluded that good aesthetics has been achieved by the design of the built 
form.   
 
b.  Apartment Design Guide 
In accordance with Clause 30(2) of SEPP 65, a consent authority in determining a Development 
Application for residential flat buildings is to take into consideration the Apartment Design Guide.  
Consideration of the relevant Design Criteria is addressed below:   
 

Clause Design Criteria Compliance 
 

Siting 

Communal 
open space 

25% of the site, with 50% of 
the principal usable part of the 
communal open space area 
achieving a minimum of 50% 
direct sunlight for 2 hours 
midwinter. 

No. 
37% (4,597m²) of the development site 
area is proposed for communal open space 
on the ground floor and roof tops.  The 
principal usable part of the communal open 
space area is considered to be the central 
ground floor communal courtyard.  The 
proposal achieves 35% direct sunlight for 2 
hours during midwinter.  Refer to 
discussion below.   

Deep Soil Zone 7% of site area. On some 
sites it may be possible to 
provide a larger deep soil 
zone, being 10% for sites with 
an area of 650-1500m2 and 
15% for sites greater than 
1500m2. 

Yes. 
Approximately 10% of the development site 
area are deep soil zones as defined within 
the ADG.   

Separation For habitable rooms, 12m (6m 
to boundary) for 4 storeys, 
18m (9m to boundary) for 5-8 
storeys and 24m (12m to 
boundary) for 9+ storeys 

No.   
The internal building separation between 
the buildings do not meet the criteria, 
however building separation between 
Building B and C, C and D and D and E are 
consistent with approved Concept DA.   
However the building separation between 
Buildings A and B have been reduced 
resulting in a further variation as follows: 



Levels 1 to 4 – Minimum 7m (habitable to 
habitable where 12m is required)  
Levels 5 – 8 Minimum 7m (habitable to 
habitable where 28m is required).   
Refer to discussion below. 

Visual privacy Visual privacy is to be 
provided through use of 
setbacks, window 
placements, screening and 
similar. 

No. 
Whilst the visual privacy of the 
development has been considered with the 
angled design of blade walls, placement of 
windows and balconies, insufficient 
mitigation measures have been provided 
for a number of balconies/habitable areas 
between Buildings A and B.  Refer 
discussion below.   

Car parking Car parking to be provided 
based on proximity to public 
transport in metropolitan 
Sydney. For sites within 800m 
of a railway station or light rail 
stop, the parking is required to 
be in accordance with the 
RMS Guide to Traffic 
Generating Development 
which is: 
 
Metropolitan Sub-Regional 
Centres: 
 
0.6 spaces per 1 bedroom 
unit. 38.4 
0.9 spaces per 2 bedroom 
unit. 124.2 
1.40 spaces per 3 bedroom 
unit. 74.2 
1 space per 5 units (visitor 
parking). 52.8 

Yes. 
The site is located within 800m of the 
Showground Station. Therefore, 287.8 car 
spaces required.  350 residential and 
visitors car spaces provided.  
  

Designing the Building 

Solar and 
daylight access 

1. Living and private open 
spaces of at least 70% of 
apartments are to receive a 
minimum of 2 hours direct 
sunlight between 9am and 
3pm midwinter. 
 
 
 
 
2. A maximum of 15% of 
apartments in a building 
receive no direct sunlight 
between 9 am and 3 pm at 
mid-winter. 

No.  
The Applicant has provided an Apartment 
yield and amenity table that indicates the 
proposed development achieves two hours 
solar access for 71% (180 of 255) of 
apartments between 8am and 4pm 
midwinter.  The application has not 
demonstrated that solar access compliance 
is achieved between 9am – 3pm midwinter. 
 
Yes.   
The proposal demonstrates that 9% (23 of 
255) of apartments will not receive any 
solar access between 9.00 am and 3.00 pm 
midwinter.   
 

Natural 
ventilation 

1. At least 60% of units are to 
be naturally cross ventilated in 
the first 9 storeys of a building. 

Yes. 
A total of 86% (219 of 255) of units achieve 
the cross ventilation requirements. 



For buildings at 10 storeys or 
greater, the building is only 
deemed to be cross ventilated 
if the balconies cannot be fully 
enclosed. 

 
 
 

Ceiling heights For habitable rooms – 2.7m. 
For non-habitable rooms – 
2.4m. 
For two storey apartments – 
2.7m for the main living floor 
and 2.4m for the second floor, 
where it’s area does not 
exceed 50% of the apartment 
area. 
For attic spaces – 1/8m at the 
edge of the room with a 300 

minimum ceiling slope. 
 
If located in a mixed use areas 
– 3.3m for ground and first 
floor to promote future flexible 
use. 

Yes. 
 
Floor to Floor heights are 3.13m for all 
apartments.  Floor to ceiling height approx. 
2.7 metres for all apartments.  
 
 
 
 
 
 
 
 
>3.3m provided for ground and first floor 
non-residential uses.   

Apartment size  1. Apartments are 
required to have the following 
internal size: 
 
Studio – 35m2 
1 bedroom – 50m2 
2 bedroom – 70m2 
3 bedroom – 90m2 
 
The minimum internal areas 
include only one bathroom. 
Additional bathrooms 
increase the minimum internal 
areas by 5m2 each. 
 
 
 
A fourth bedroom and further 
additional bedrooms increase 
the minimum internal area by 
12m2 each. 
 
2. Every habitable room must 
have a window in an external 
wall with a total minimum 
glass area of not less than 
10% of the floor area of the 
room. Daylight and air may 
not be borrowed from other 
rooms. 
 

No. 
 
 
 
 
1 bedroom 50m2 - 75m2 
2 bedroom 73m2 -163m2 
3 bedroom 95m2 - 225m2 
 
Where additional bathrooms are proposed, 
an additional 5m2 has been provided for the 
majority of units except B202, B308 and 
B408 which each have a minimum internal 
area of 73m².  These are 2 bedroom units 
with 2 bathrooms which require a minimum 
internal area of 75m². 
 
No four bedroom units are proposed on the 
plans.   
 
 
 
All habitable rooms have windows greater 
than 10% of the floor area of the dwelling. 
 

Apartment 
layout 

Habitable rooms are limited to 
a maximum depth of 2.5 x the 
ceiling height. 

Yes.   
 
 



 
In open plan layouts the 
maximum habitable room 
depth is 8m from a window. 
 
The width of cross-over or 
cross-through apartments are 
at least 4m internally to avoid 
deep narrow layouts. 

 
Yes.   
 
 
 
Wall widths could be amended to comply.  

Balcony area The primary balcony is to be: 
 
Studio – 4m2 with no minimum 
depth 
1 bedroom – 8m2 with a 
minimum depth of 2m 
2 bedroom – 10m2 with a 
minimum depth of 2m 
3 bedroom – 12m2 with a 
minimum depth of 2.4m 
 
For units at ground or podium 
levels, a private open space 
area of 15m2 with a minimum 
depth of 3m is required. 

Yes. 
 
 
 
 
 
 
 
 
 
 
Yes. 

Common 
Circulation and 
Spaces 
 
 

The maximum number of 
apartments off a circulation 
core on a single level is eight 
 
For buildings of 10 storeys 
and over, the maximum 
number of apartments sharing 
a single lift is 40 

Yes. Maximum 7 units.   
 
 
 
N/A 

Storage Storage is to be provided as 
follows: 
Studio – 4m3 
1 bedroom – 6m3 
2 bedroom – 8m3 
3+ bedrooms – 10m3 

 

At least 50% of the required 
storage is to be located within 
the apartment. 

Yes. 
 
 
 
 
 
 
Unit schedule indicates each unit contains 
the minimum storage within the apartment 
and exceed the overall storage 
requirements.  

Apartment mix A variety of apartment types is 
to be provided and is to 
include flexible apartment 
configurations to support 
diverse household types and 
stages of life. 

Yes., however proposal does not meet 
housing diversity Clause under Clause 9.7 
of the LEP.   

 
(i) Communal Open Space  

 
The Apartment Design Guide requires that developments achieve a minimum of 50% direct 
sunlight to the principal usable part of the communal open space for a minimum of 2 hours 
between 9am and 3pm on 21 June. It is considered that the principal useable part of the 
communal open space is the centrally located courtyard at ground level. Only 35% of the 



principal useable part of the ground floor communal open space will receive a minimum of 2 
hours of solar access between 9am and 3pm on 21 June.   
   
The Applicant submits that the development provides for 51% direct sunlight to the principal 
usable part of the communal open space if the rooftop is included in this calculation.  However, 
rooftop communal open space is only provided above Buildings B and C.  In this regard, this is 
not considered to be equitably accessible all future occupants of the site.  Therefore, this cannot 
be considered principal useable part of communal open space.  It is noted that the approved 
concept application demonstrated that at least 2 hours of solar access would be provided to the 
principal usable part of the ground floor communal open space during midwinter.  The subject 
built form application reduces the building separation between the northern buildings A and B 
from 10m to 7.6m and as a result, reduces the solar access provided for the ground level central 
communal open space area.  It is noted that the high level of amenity provided to the ground 
level central communal open space was an essential component to the approved concept 
development.   
 
The Development Application has not demonstrated that sufficient solar access can be provided 
to the principal usable communal open space for future occupants of the site in accordance with 
the Communal Open Space design criteria of the ADG.   
 

(ii) Solar Access 
 
The Apartment Design Guide requires that of at least 70% of apartments are to receive a 
minimum of 2 hours direct sunlight between 9am and 3pm midwinter. 
 
The Applicant has provided an Apartment yield and amenity table and diagrams that indicate 
the proposed development achieves two hours solar access for 71% (180 of 255) of apartments 
between 8am and 4pm midwinter.  The application has not demonstrated that solar access 
compliance is achieved between 9am – 3pm midwinter. 
 
The Development Application has not demonstrated that sufficient solar access can be provided 
to future occupants of the site in accordance with the Solar Access design criteria of the ADG.   
 

(iii) Building Separation and Visual Privacy  
 

The Apartment Design Guide requires that the minimum building separation for habitable rooms, 
is 12m (6m to boundary) for 4 storeys, 18m (9m to boundary) for 5-8 storeys and 24m (12m to 
boundary) for above 9 storeys.  The building separation between Buildings A and B has been 
reduced compared to the approved Concept DA, resulting in the following variations: 
 

• Levels 1 to 4 - Minimum 7m (habitable to habitable where 12m is required)  

• Levels 5 to 8 - Minimum 7m (habitable to habitable where 18m is required).   
 
The Applicant submits that the proposal is consistent with the Apartment Design Guide as 
follows: 
 

A 6m side setback is provided to the adjoining properties to the west of the site, to enable 
adequate separation, visual privacy and ADG compliance should these sites be 
developed in future.  Within the site, the separation distances between buildings are 
outlined in Part 2F of this table. Visual and acoustic privacy is achieved between 
buildings, via the following design responses:  

• Metal screening to windows and lightweight louvre systems  
• Minimal balconies located between buildings  
• Offsetting widows to adjacent buildings 

 



The objective of the design criteria is to provide adequate building separation distances to 
achieve reasonable levels of external and internal visual privacy.   
 
The internal building separation between all buildings proposed do not meet the criteria, 
however building separation between Building B and C, C and D and D and E are consistent 
with the approved Concept DA and appropriate privacy mitigation measures have been 
incorporated into the design of the buildings.    
 
It is acknowledged that some privacy mitigation measures have been incorporated into the 
design of Buildings A and B, however it is considered that planter boxes are not an appropriate 
mitigation measure and more permanent design measures would be required to ameliorate 
overlooking impacts between habitable spaces that result in a shortfall of up to 11m to the 
design criteria.      
 
  

 
The Development Application has not demonstrated that sufficient privacy measures have been 
incorporated between habitable rooms in Buildings A and B to mitigate visual amenity impacts 
in accordance with the design criteria of the ADG.   
 
7. Compliance with The Hills DCP 2012 
 
The proposal has been assessed against the relevant built form provisions of The Hills 
Development Control Plan 2012 including the following sections:  
 

• Part D Section 19 Showground Station Precinct, 

• Part B Section 5 Residential Flat Buildings,  

• Part B Section 6 Business  



• Part C Section 1 Parking and  

• Part C Section 3 Landscaping.   
 
It is noted that some standards such as density, number of storeys, unit mix, sizes and parking 
are superseded by the site specific provisions approved under the Concept Development 
Application and under Section 9 of the LEP.  It is also noted that in the event of any inconsistency 
between the approved Concept DA and any other Section of the DCP, the provisions of the 
approved Concept DA shall prevail to the extent of the inconsistency. In this regard, the 
proposed development achieves compliance with the relevant requirements of the development 
controls with the exception of the controls highlighted in the below table.  
 

DEVELOPMENT 
CONTROL 

THDCP  
REQUIREMENTS 

PROPOSED 
DEVELOPMENT 

COMPLIANCE 

Part B Section 19 
- 6.4 Built Form 
Design  

Development on streets with 
a road reserve less than 20m 
wide, the length of the 
building facade shall not 
exceed 40m. 
Podium facades shall avoid 
blank, featureless walls by 
patterning high quality 
architectural elements such 
as window bays, canopies 
and fenestration. 

Building A – 41.5m 
Building B – 58.7m 
Building C – 50m 
Building D – 60m 
Building E – 45m 
Internal courtyard 
podium walls and 
podium facades 
fronting Hughes 
Avenue do not contain 
high quality 
architectural elements 
such as window bays, 
canopies and 
fenestration.   

No.   
 
 

Part B Section 19 
- 6.6 Residential 
Uses on Ground 
and First Floors  

Higher density development 
with residential ground and 
lower floor uses is to adopt a 
two storey terrace house 
appearance to present a fine 
grain articulation to the street 
frontage.  
 
Residential ground floor units 
are to have individual gates 
and entrances accessed 
directly from the street.  
 
 
 
 
Ground floor residential 
apartments are to be 
elevated from the street level 
by a minimum of 300mm and 
a maximum of 600mm  
 
 
 
 

The development does 
not adopt a two storey 
terrace house 
appearance.   
 
 
 
 
Units  DG03, DG04, 
DG05, DG06 and 
DG07 facing Hughes 
Avenue do not have 
individual gates and 
entrances accessed 
directly from street.   
 
Ground floor 
residential apartments 
are lower than street 
level fronting Cadman 
Crescent East or 
elevated from street 
level by up to 4m from 
the Hughes Ave street 
level.   

No.   

 
a. Built Form Design  



The DCP requires that development on streets with a road reserve less than 20m wide (Cadman 
Crescent and Hughes Avenue), the length of the building facade shall not exceed 40m.  The 
proposal exceeds the minimum façade lengths by 1.5m for Building A, 18.7m for Building B, 
10m for Building C, 20m for Building D and 25m for Building E.   
 
The DCP also requires podium facades shall avoid blank, featureless walls by patterning high 
quality architectural elements such as window bays, canopies and fenestration.  Building D on 
the Hughes Avenue elevation comprises a solid wall up approximately 2m - 4m in to a maximum 
of 35m of the façade.  The internal courtyard wall adjoining Building A and B comprises a height 
of between 3m – 5m and extends to the pool feature for approximately 50m in length.    
 
 

 
 

 
 
The Applicant has provided the following justification for the variation:   
 
While all buildings present a length greater than 40m, the proposal present a series of height 
changes and steps height in line with the natural topography of the site. This reduces the 
perceived façade lengths and provides a natural break-up of the building envelopes. Longer 
façade lengths will be addressed through improved building articulation and expression at 
ground and the upper two storeys. The changes in height are located at key changes in 
topography to alter the perceived façade lengths and add visual interest to the streetscape. 
Overall, we consider the current façade arrangement and height changes to present a suitable 
outcome in lieu of requiring maximum façade lengths. 
 
The DCP provides the following objective relating to the control: 
 

• To ensure development creates a positive streetscape and achieves a high quality 
architectural design. 
 



• To encourage podiums which reinforce the intended neighbourhood character and 
enhance the pedestrian experience. 

 
Comment: 
The architectural design of the proposal has been reviewed by Council’s Design Review Panel 
(DRP).  The DRP advises that the proposal does not exhibit design excellence.  In particular, 
concerns were raised to the Hughes Avenue street address which does not provide activation 
to the street or a fine-grained street articulation and the internal presentation of the built form to 
the internal courtyard and determined the bulk and scale of the built form is “overwhelming and 
adversely impacts on the human scale of the internal court areas.  The Applicant has not 
provided a satisfactory response to these concerns raised by the Design Review Panel.  The 
proposal has not demonstrated that the intent of the control has been met and the variation 
cannot be supported.   
 
b. Residential Uses on Ground Level  
The DCP requires ground floor residential apartments are to be elevated from the street level 
by a minimum of 300mm and a maximum of 600mm, adopt a two storey terrace house 
appearance to present a fine grain articulation to the street frontage and provide direct access 
to the street.   
 
The ground floor residential apartments are lower than street level fronting Cadman Crescent 
East or elevated from street level by up to 4m from the Hughes Ave street level.  Units  DG03, 
DG04, DG05, DG06 and DG07 facing Hughes Avenue do not have individual gates and 
entrances accessed directly from street.   
 
The DCP provides the following objectives relating to the control: 
 

• To provide residential activation to streets.  

• To provide for residential identity and legibility.  

• Encourage the provision of housing for a diversity of dwelling types and users. 

• To introduce a fine grain built form and architectural diversity within a street block 
and/or building development.  
 

Comment: 
The podium design of Building D does not provide for fine grain articulation to the Hughes 
Avenue street frontage.  The proposal has not demonstrated that sufficient amenity has been 
provided to the subterranean courtyards fronting Cadman Crescent East in Building C.  The 
response to Council’s Design Review Panel’s concerns regarding bulk and scale, fine grain built 
form and architectural diversity within the streetscape have not been satisfactorily addressed.  
In this regard, the proposal does not meet the intent of the control and the variation to the control 
cannot be supported.   
 

8. Referrals  

The application was referred to following sections of Council: 
 

• Engineering 

• Landscape Assessment/Tree Management  

• Forward Planning – Contributions 

• Environmental Health 

• Resource Recovery 

• Traffic  

• Land and Spatial Information  
 
No objections were raised to the proposal with the exception of the following: 
 



Engineering 
Council’s Engineer has reviewed the Development Application on two occasions and requested 
additional information on 28 February 2022 including the submission of a DRAINS and MUSIC 
model to confirm the calculation of the proposed On site Detention System (OSD) required for 
stormwater drainage.  In addition, a draft subdivision plan indicating the 2m land dedication was 
also requested as required under the approved Concept Development Consent. 
 
Whilst a response was provided from the Applicant, there is still insufficient information provided 
to make a proper assessment of the application from an Engineering perspective.  In particular, 
the following concerns remain outstanding: 
 

• The music model is still insufficient as it indicates a swale area by-passing the OSD 
however the stormwater plan does not indicate there is a swale which needs to be 
amended. In addition, the ocean guard within the OSD between SF Chamber and Psorb 
Storm filter will not be feasible and is required to be amended. 

• In accordance with the requirements of the DCP, the modelling must demonstrate a 
reduction in annual average pollution export loads from the development site in line with 
the following environmental targets:  

o 90% reduction in the annual average load of gross pollutants  
o 85% reduction in the annual average load of total suspended solids  
o 65% reduction in the annual average load of total phosphorous  
o 45% reduction in the annual average load of total nitrogen  

 

•   Draft subdivision pan is required to be submitted as required under the approved 
Concept Development Application. 

 

•  The existing level/alignment of the centreline (crown) of the existing (Cadman crescent 
and Hughes Avenue) road must remain unchanged. 

 
Tree Management 
Council’s Landscape Assessment Officer has reviewed the Development Application on two 
occasions and requested further information on 14 March 2022.  Whilst the Applicant has 
provided a response to this request, Council’s Landscape Officer still raises concern regarding 
the following: 
 

• Potential detrimental impacts from the development to trees 82 and 83 which are 
proposed to be retained within the ground level communal open space area.  Whilst the 
Applicant has submitted an Arborist report regarding the health of these trees which 
states that ‘the subject trees are not expected to suffer any adverse impacts due to 
overshadowing from the buildings’, concerns are still raised due to the south western 
aspect, height of the building and the trees adaptability to the new environment.  
 

• The proposed 20% tree canopy percentage for the development site is substantially 
deficient to the 40% tree canopy targets as required under the Sydney Region Plan and 
Central City District Plan.  The Applicant submits that the development achieves the 
40% tree canopy percentage if the street tree canopies are included.   

 

• The proposal includes justification for the substitution of street tree species which are 
inconsistent with the Public Domain Plan.  This is not supported as consistency is 
required to allow for wayfinding opportunities and reinforcement of the street character. 

  



CONCLUSION 

The Application has been assessed against the relevant heads of consideration under Section 
4.15, 4.24 of the Environmental Planning and Assessment Act, 1979, SEPP 65 – Design Quality 
of Residential Apartment Buildings, The Hills Local Environmental Plan 2019 and The Hills 
Development Control Plan 2012 and is considered unsatisfactory. 
 
The proposed built form Development Application is inconsistent with the Approved Concept 
Development Application for the site and does not meet the provisions under Clause 4.24(2) of 
the Environmental Planning and Assessment Act 1979.   
 
The proposal does not meet a number of development standards under The Hills Local 
Environmental Plan including Clause 4.3 Height of Buildings, Clause 4.4 Floor Space Ratio or 
Clause 9.7 which permits an incentive Floor Space Ratio.  A well founded Cause 4.6 written 
submission to vary any of the development standards has not been provided with the 
application.   
 
In taking account the findings of the Design Review Panel, it is considered that the proposal 
does not exhibit design excellence in accordance with Clause 9.5 of the LEP and is inconsistent 
with the desired future character of the Showground Station Precinct.   
 
Accordingly refusal of the application is recommended.   
 

IMPACTS: 

Financial 
This matter will have a direct financial impact upon Council’s adopted budget as the Applicant 
has filed a Class 1 Appeal in the NSW Land and Environment Court and Council will have to 
defend this Appeal.  

 
The Hills Future - Community Strategic Plan 
The proposed development is inconsistent with the planning principles, vision and objectives 
outlined within “Hills 2026 – Looking Towards the Future” as the proposed development has not 
demonstrated satisfactory urban growth without adverse environmental or social amenity 
impacts.  A consistent built form has not been provided with respect to the streetscape and 
general locality. 
 

RECOMMENDATION 

The Development Application be refused for the following reasons:   
  

1. The Development Application is inconsistent with an approved Concept Development 
Application 1262/2019/JP on the site which remains in force. 
 
(Section 4.24(2) of the Environmental Planning and Assessment Act, 1979).  

 
2. The application does not satisfy the provisions under Clause 9.5 Design Excellence of 

the Hills LEP 2019.   
 
(Section 4.15(1)(a)(i) of the Environmental Planning and Assessment Act, 1979).  
 

3. The Applicant’s written request seeking to justify the contravention of the development 
standard to Clause 4.3 Height of Buildings standard does not adequately address 
Clause 4.6(3)(b) or (4)(a) and development consent cannot be granted to the 
Development Application.   
 
(Section 4.15(1)(a)(i) of the Environmental Planning and Assessment Act, 1979).  
 



4. The proposal does not comply with the Floor Space Ratio (FSR) development standards 
under Clause 4.4 or Clause 9.7 of the Hills LEP 2019.  In particular, the proposal does 
not meet the incentive FSR provisions under Clause 9.7(2)(c) as less than 40% of all 2 
bedroom dwellings contained in the development will have a minimum internal floor area 
of 110m².  The proposed development exceeds the FSR (base) development standard 
under Clause 4.4 of 1.6:1 by 40.2% or 7,982.8m².  No Clause 4.6 written submission 
has been provided to vary the FSR development standards.   
 
(Section 4.15(1)(a)(i) of the Environmental Planning and Assessment Act, 1979). 
 

5. The proposal does not satisfy the design quality principles contained within Clause 28 
and 30 of the State Environmental Planning Policy No. 65 – Design Quality of Residential 
Apartment Development with respect to bulk and scale, provide for an appropriate 
landscaping, amenity and aesthetics or a consistent streetscape presentation. 
 
(Section 4.15(1)(a)(i) of the Environmental Planning and Assessment Act, 1979).  
 

6. The proposal has not demonstrated that sufficient residential amenity will be provided to 
the future occupants of the development in accordance with the design criteria of the 
Apartment Design Guide under Clause 28 and 30 of SEPP 65 State Environmental 
Planning Policy No. 65 – Design Quality of Residential Apartment Development.    
 
 (Section 4.15(1)(a)(i) of the Environmental Planning and Assessment Act, 1979).  

 
7. The proposal does not comply with the streetscape built form character controls of Part 

D Section 19 Showground Station Precinct of The Hills Development Control Plan 2012. 
 
(Section 4.15(1)(a)(iii) of the Environmental Planning and Assessment Act, 1979).  
 

8. The applicant has not submitted information requested to properly assess tree 
management or engineering concerns raised by Council staff.    
 
(Section 4.15(1)(b) of the Environmental Planning and Assessment Act 1979). 

 
9. The site is not suitable for the development as the proposal is inconsistent with the built 

environment of the locality.  
 
(Section 4.15(1)(b) and (c) of the Environmental Planning and Assessment Act, 1979).  
 

10. The proposal is not in the public interest due to the incompatible bulk and scale, 
inconsistency with the approved Concept Development and its departure from the 
requirements of development standards under The Hills LEP 2019.   
 
(Section 4.15(1)(d) and (e) of the Environmental Planning and Assessment Act, 1979).  

  



ATTACHMENTS 

1. Locality Plan 
2. Aerial Map 
3. LEP 2019 Zoning Map 
4. LEP 2019 Height of Buildings Map 
5. LEP 2019 FSR (Base) Map 
6. LEP 2019 FSR (Incentive) Map 
7. Site Plan 
8. Land Dedication Plan 
9. Plans  
10. Elevations 
11. Sections 
12. Landscape Plans 
13. Shadow Diagrams including Sun Eye Views 
14. Perspectives 
15. External Finishes 
16. Applicant’s Clause 4.6 Written Submission 
17. Design Review Panel Minutes/Report 
18. Applicant’s Response to Design Review Panel Report including Urban Design Review 

and Legal Submission 
19. SCCPP Statement of Reasons for the Decision 
20. Notice of Determination of Concept DA 1262/2019/JP   
21. Relevant Approved Plans under Concept DA 1262/2019/JP 
22. Notice of Determination of Section 4.55(2) Modification Application 1262/2019/JP/A 

 



 

 

 
ATTACHMENT 1 – LOCALITY PLAN 

 
 
 



 

 

ATTACHMENT 2 – AERIAL MAP 

 
 



 

 

ATTACHMENT 3 – LEP 2019 ZONING MAP 
 



 

 

ATTACHMENT 4 – LEP HEIGHT OF BUILDINGS MAP 
 

 



 

 

ATTACHMENT 5 – LEP FSR (BASE) MAP 
 

 



 

 

ATTACHMENT 6 – LEP FSR (INCENTIVE) MAP 
 

 



 

 

ATTACHMENT 7 – SITE PLAN 
 

 
  



 

 

ATTACHMENT 8 – LAND DEDICATION PLAN 
 
 

 



 

 

ATTACHMENT 9 – FLOOR PLANS  
 

 
 
 



 

 

 
 
 
 
 



 

 

 

 
 
 
 



 

 

 
 
 
 
 
 



 

 

 

 
  



 

 

 

 
 
 
 



 

 

 
  



 

 

 

 
 
 
 
 



 

 

 

 
 
 
 



 

 

 
 

 
 
 
 



 

 

 

 
 



 

 

 

 
 
 



 

 

ATTACHMENT 10 – ELEVATIONS 
 

 



 

 

 
 
 

 



 

 

 
 
 
 
 



 

 

  
 



 

 



 

 

 
  



 

 

 
  



 

 

 
  



 

 

ATTACHMENT 11 – SECTIONS 
 

 
 



 

 

 

  
 



 

 

ATTACHMENT 12 – LANDSCAPE PLAN 
 

 
 



 

 

 

 



 

 

 
  



 

 

ATTACHMENT 13 – SHADOW DIAGRAMS INCLUDING SUN EYE VIEWS 
 
 

 
 



 

 

 
 



 

 

 

 



 

 

 

 



 

 

 

 
 



 

 

 
 



 

 

 

 



 

 

 

 
 

 
 

 
 

 
  



 

 

ATTACHMENT 14 – PERSPECTIVES  
 

 
View from Cadman Crescent (South East Corner) 

 
View of Building C from Cadman Crescent (East) 



 

 

 
View of Internal Communal Open Space Area 

 
View of Internal Communal Open Space Area (Pool) 
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